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AI Act provision 

Article 2 

1. This Regulation applies to: 

(a) providers placing on the market or putting into service AI systems or placing on the market general-

purpose AI models in the Union, irrespective of whether those providers are established or located within 

the Union or in a third country; 

(b) deployers of AI systems that have their place of establishment or are located within the Union; 

(c) providers and deployers of AI systems that have their place of establishment or are located in a third 

country, where the output produced by the AI system is used in the Union; 

(d) importers and distributors of AI systems; 

(e) product manufacturers placing on the market or putting into service an AI system together with their 

product and under their own name or trademark; 

(f) authorised representatives of providers, which are not established in the Union; 

(g) affected persons that are located in the Union. 

2. For AI systems classified as high-risk AI systems in accordance with Article 6(1) related to products 

covered by the Union harmonisation legislation listed in Section B of Annex I, only Article 6(1), Articles 

102 to 109 and Article 112 apply. Article 57 applies only in so far as the requirements for high-risk AI 

systems under this Regulation have been integrated in that Union harmonisation legislation. 

3. This Regulation does not apply to areas outside the scope of Union law, and shall not, in any event, 

affect the competences of the Member States concerning national security, regardless of the type of entity 

entrusted by the Member States with carrying out tasks in relation to those competences. 

This Regulation does not apply to AI systems where and in so far they are placed on the market, put into 

service, or used with or without modification exclusively for military, defence or national security 

purposes, regardless of the type of entity carrying out those activities. 
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This Regulation does not apply to AI systems which are not placed on the market or put into service in 

the Union, where the output is used in the Union exclusively for military, defence or national security 

purposes, regardless of the type of entity carrying out those activities. 

4. This Regulation applies neither to public authorities in a third country nor to international organisations 

falling within the scope of this Regulation pursuant to paragraph 1, where those authorities or 

organisations use AI systems in the framework of international cooperation or agreements for law 

enforcement and judicial cooperation with the Union or with one or more Member States, provided that 

such a third country or international organisation provides adequate safeguards with respect to the 

protection of fundamental rights and freedoms of individuals. 

5. This Regulation shall not affect the application of the provisions on the liability of providers of 

intermediary services as set out in Chapter II of Regulation (EU) 2022/2065. 

6. This Regulation does not apply to AI systems or AI models, including their output, specifically 

developed and put into service for the sole purpose of scientific research and development. 

7. Union law on the protection of personal data, privacy and the confidentiality of communications applies 

to personal data processed in connection with the rights and obligations laid down in this Regulation. This 

Regulation shall not affect Regulation (EU) 2016/679 or (EU) 2018/1725, or Directive 2002/58/EC or 

(EU) 2016/680, without prejudice to Article 10(5) and Article 59 of this Regulation. 

8. This Regulation does not apply to any research, testing or development activity regarding AI systems 

or AI models prior to their being placed on the market or put into service. Such activities shall be 

conducted in accordance with applicable Union law. Testing in real world conditions shall not be covered 

by that exclusion. 

9. This Regulation is without prejudice to the rules laid down by other Union legal acts related to 

consumer protection and product safety. 

10. This Regulation does not apply to obligations of deployers who are natural persons using AI systems 

in the course of a purely personal non-professional activity. 

11. This Regulation does not preclude the Union or Member States from maintaining or introducing 

laws, regulations or administrative provisions which are more favourable to workers in terms of protecting 

their rights in respect of the use of AI systems by employers, or from encouraging or allowing the 

application of collective agreements which are more favourable to workers. 

12. This Regulation does not apply to AI systems released under free and open-source licences, unless 

they are placed on the market or put into service as high-risk AI systems or as an AI system that falls 

under Article 5 or 50. 

 

 

 

 

Recitals 
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Recital 9 

Harmonised rules applicable to the placing on the market, the putting into service and the use of high-

risk AI systems should be laid down consistently with Regulation (EC) No 765/2008 of the European 

Parliament and of the Council (7), Decision No 768/2008/EC of the European Parliament and of the 

Council (8) and Regulation (EU) 2019/1020 of the European Parliament and of the Council (9) (New 

Legislative Framework). The harmonised rules laid down in this Regulation should apply across sectors 

and, in line with the New Legislative Framework, should be without prejudice to existing Union law, in 

particular on data protection, consumer protection, fundamental rights, employment, and protection of 

workers, and product safety, to which this Regulation is complementary. As a consequence, all rights and 

remedies provided for by such Union law to consumers, and other persons on whom AI systems may 

have a negative impact, including as regards the compensation of possible damages pursuant to Council 

Directive 85/374/EEC(10) remain unaffected and fully applicable. Furthermore, in the context of 

employment and protection of workers, this Regulation should therefore not affect Union law on social 

policy and national labour law, in compliance with Union law, concerning employment and working 

conditions, including health and safety at work and the relationship between employers and workers. This 

Regulation should also not affect the exercise of fundamental rights as recognised in the Member States 

and at Union level, including the right or freedom to strike or to take other action covered by the specific 

industrial relations systems in Member States as well as the right to negotiate, to conclude and enforce 

collective agreements or to take collective action in accordance with national law. This Regulation should 

not affect the provisions aiming to improve working conditions in platform work laid down in a Directive 

of the European Parliament and of the Council on improving working conditions in platform work. 

Moreover, this Regulation aims to strengthen the effectiveness of such existing rights and remedies by 

establishing specific requirements and obligations, including in respect of the transparency, technical 

documentation and record-keeping of AI systems. Furthermore, the obligations placed on various 

operators involved in the AI value chain under this Regulation should apply without prejudice to national 

law, in compliance with Union law, having the effect of limiting the use of certain AI systems where such 

law falls outside the scope of this Regulation or pursues legitimate public interest objectives other than 

those pursued by this Regulation. For example, national labour law and law on the protection of minors, 

namely persons below the age of 18, taking into account the UNCRC General Comment No 25 (2021) 

on children’s rights in relation to the digital environment, insofar as they are not specific to AI systems 

and pursue other legitimate public interest objectives, should not be affected by this Regulation. 

Recital 24 

If, and insofar as, AI systems are placed on the market, put into service, or used with or without 

modification of such systems for military, defence or national security purposes, those should be excluded 

from the scope of this Regulation regardless of which type of entity is carrying out those activities, such as 

whether it is a public or private entity. As regards military and defence purposes, such exclusion is justified 

both by Article 4(2) TEU and by the specificities of the Member States’ and the common Union defence 

policy covered by Chapter 2 of Title V TEU that are subject to public international law, which is therefore 

the more appropriate legal framework for the regulation of AI systems in the context of the use of lethal 

force and other AI systems in the context of military and defence activities. As regards national security 

purposes, the exclusion is justified both by the fact that national security remains the sole responsibility 

of Member States in accordance with Article 4(2) TEU and by the specific nature and operational needs 

of national security activities and specific national rules applicable to those activities. Nonetheless, if an 

AI system developed, placed on the market, put into service or used for military, defence or national 
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security purposes is used outside those temporarily or permanently for other purposes, for example, 

civilian or humanitarian purposes, law enforcement or public security purposes, such a system would fall 

within the scope of this Regulation. In that case, the entity using the system for other than military, defence 

or national security purposes should ensure compliance of the system with this Regulation, unless the 

system is already compliant with this Regulation. AI systems placed on the market or put into service for 

an excluded purpose, namely military, defence or national security, and one or more non-excluded 

purposes, such as civilian purposes or law enforcement, fall within the scope of this Regulation and 

providers of those systems should ensure compliance with this Regulation. In those cases, the fact that an 

AI system may fall within the scope of this Regulation should not affect the possibility of entities carrying 

out national security, defence and military activities, regardless of the type of entity carrying out those 

activities, to use AI systems for national security, military and defence purposes, the use of which is 

excluded from the scope of this Regulation. An AI system placed on the market for civilian or law 

enforcement purposes which is used with or without modification for military, defence or national security 

purposes should not fall within the scope of this Regulation, regardless of the type of entity carrying out 

those activities. 

Recital 25 

This Regulation should support innovation, should respect freedom of science, and should not 

undermine research and development activity. It is therefore necessary to exclude from its scope AI 

systems and models specifically developed and put into service for the sole purpose of scientific research 

and development. Moreover, it is necessary to ensure that this Regulation does not otherwise affect 

scientific research and development activity on AI systems or models prior to being placed on the market 

or put into service. As regards product-oriented research, testing and development activity regarding AI 

systems or models, the provisions of this Regulation should also not apply prior to those systems and 

models being put into service or placed on the market. That exclusion is without prejudice to the 

obligation to comply with this Regulation where an AI system falling into the scope of this Regulation is 

placed on the market or put into service as a result of such research and development activity and to the 

application of provisions on AI regulatory sandboxes and testing in real world conditions. Furthermore, 

without prejudice to the exclusion of AI systems specifically developed and put into service for the sole 

purpose of scientific research and development, any other AI system that may be used for the conduct of 

any research and development activity should remain subject to the provisions of this Regulation. In any 

event, any research and development activity should be carried out in accordance with recognised ethical 

and professional standards for scientific research and should be conducted in accordance with applicable 

Union law. 

Recital 89 

Third parties making accessible to the public tools, services, processes, or AI components other than 

general-purpose AI models, should not be mandated to comply with requirements targeting the 

responsibilities along the AI value chain, in particular towards the provider that has used or integrated 

them, when those tools, services, processes, or AI components are made accessible under a free and 

open-source licence. Developers of free and open-source tools, services, processes, or AI components 

other than general-purpose AI models should be encouraged to implement widely adopted 

documentation practices, such as model cards and data sheets, as a way to accelerate information sharing 

along the AI value chain, allowing the promotion of trustworthy AI systems in the Union. 
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Recital 97 

The notion of general-purpose AI models should be clearly defined and set apart from the notion of AI 

systems to enable legal certainty. The definition should be based on the key functional characteristics of 

a general-purpose AI model, in particular the generality and the capability to competently perform a wide 

range of distinct tasks. These models are typically trained on large amounts of data, through various 

methods, such as self-supervised, unsupervised or reinforcement learning. General-purpose AI models 

may be placed on the market in various ways, including through libraries, application programming 

interfaces (APIs), as direct download, or as physical copy. These models may be further modified or fine-

tuned into new models. Although AI models are essential components of AI systems, they do not 

constitute AI systems on their own. AI models require the addition of further components, such as for 

example a user interface, to become AI systems. AI models are typically integrated into and form part of 

AI systems. This Regulation provides specific rules for general-purpose AI models and for general-

purpose AI models that pose systemic risks, which should apply also when these models are integrated 

or form part of an AI system. It should be understood that the obligations for the providers of general-

purpose AI models should apply once the general-purpose AI models are placed on the market. When 

the provider of a general-purpose AI model integrates an own model into its own AI system that is made 

available on the market or put into service, that model should be considered to be placed on the market 

and, therefore, the obligations in this Regulation for models should continue to apply in addition to those 

for AI systems. The obligations laid down for models should in any case not apply when an own model 

is used for purely internal processes that are not essential for providing a product or a service to third 

parties and the rights of natural persons are not affected. Considering their potential significantly negative 

effects, the general-purpose AI models with systemic risk should always be subject to the relevant 

obligations under this Regulation. The definition should not cover AI models used before their placing 

on the market for the sole purpose of research, development and prototyping activities. This is without 

prejudice to the obligation to comply with this Regulation when, following such activities, a model is placed 

on the market. 

Recital 100 

When a general-purpose AI model is integrated into or forms part of an AI system, this system should 

be considered to be general-purpose AI system when, due to this integration, this system has the capability 

to serve a variety of purposes. A general-purpose AI system can be used directly, or it may be integrated 

into other AI systems. 

Recital 102 

Software and data, including models, released under a free and open-source licence that allows them to 

be openly shared and where users can freely access, use, modify and redistribute them or modified 

versions thereof, can contribute to research and innovation in the market and can provide significant 

growth opportunities for the Union economy. General-purpose AI models released under free and open-

source licences should be considered to ensure high levels of transparency and openness if their 

parameters, including the weights, the information on the model architecture, and the information on 

model usage are made publicly available. The licence should be considered to be free and open-source 

also when it allows users to run, copy, distribute, study, change and improve software and data, including 

models under the condition that the original provider of the model is credited, the identical or comparable 

terms of distribution are respected. 
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Recital 103 

Free and open-source AI components covers the software and data, including models and general-

purpose AI models, tools, services or processes of an AI system. Free and open-source AI components 

can be provided through different channels, including their development on open repositories. For the 

purposes of this Regulation, AI components that are provided against a price or otherwise monetised, 

including through the provision of technical support or other services, including through a software 

platform, related to the AI component, or the use of personal data for reasons other than exclusively for 

improving the security, compatibility or interoperability of the software, with the exception of transactions 

between microenterprises, should not benefit from the exceptions provided to free and open source AI 

components. The fact of making AI components available through open repositories should not, in itself, 

constitute a monetisation. 

Recital 104 

The providers of general-purpose AI models that are released under a free and open source license, and 

whose parameters, including the weights, the information on the model architecture, and the information 

on model usage, are made publicly available should be subject to exceptions as regards the transparency-

related requirements imposed on general-purpose AI models, unless they can be considered to present 

a systemic risk, in which case the circumstance that the model is transparent and accompanied by an open 

source license should not be considered to be a sufficient reason to exclude compliance with the 

obligations under this Regulation. In any case, given that the release of general-purpose AI models under 

free and open source licence does not necessarily reveal substantial information on the data set used for 

the training or fine-tuning of the model and on how compliance of copyright law was thereby ensured, 

the exception provided for general-purpose AI models from compliance with the transparency-related 

requirements should not concern the obligation to produce a summary about the content used for model 

training and the obligation to put in place a policy to comply with Union copyright law, in particular to 

identify and comply with the reservation of rights pursuant to Article 4(3) of Directive (EU) 2019/790 of 

the European Parliament and of the Council[10]. 

Recital 109 

Compliance with the obligations applicable to the providers of general-purpose AI models should be 

commensurate and proportionate to the type of model provider, excluding the need for compliance for 

persons who develop or use models for non- professional or scientific research purposes, who should 

nevertheless be encouraged to voluntarily comply with these requirements. Without prejudice to Union 

copyright law, compliance with these obligations should take due account of the size of the provider and 

allow simplified ways of compliance for SMEs, including start-ups, that should not represent an excessive 

cost and not discourage the use of such models. In the case of a modification or fine-tuning of a model, 

the obligations for providers should be limited to that modification or fine-tuning, for example by 

complementing the already existing technical documentation with information on the modifications, 

including new training data sources, as a means to comply with the value chain obligations provided in 

this Regulation. 
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1. General remarks 

1.1. Introduction 

1. Article 2 AI Act establishes the principal rules on the material, territorial and personal scope of the 

AI Act.
1

 A comprehensive understanding of the AI Act’s scope in relation to general-purpose AI 

(“GPAI”) models requires a systematic reading in conjunction with Article 3,
2

 which contains the 

definitions of several key concepts referenced in Article 2. In particular, the interpretation of various 

definitions such as ‘provider’, ‘placing on the market’,
3

 ‘putting into service’ and ‘general-purpose AI 

model’
4

 is essential for delimiting the AI Act’s field of application. Many of these definitions are 

discussed in more detail elsewhere in this work.
5

 

2. The scope of the AI Act should be understood in light of its overarching objectives, as set out in 

Article 1(1), and with the subject matter defined in Article 1(2). Accordingly, Article 2 can be 

interpreted in the context of the aims of the AI Act to improve the functioning of the internal market 

and promote the uptake of human-centric artificial intelligence, while at the same time ensuring a 

high level of protection against the harmful effects of AI systems in the Union.
6

 Article 2(1) does not 

explicitly differentiate between the material, territorial and personal dimensions of scope contained 

within it but instead adopts an integrated approach in which these dimensions are interrelated in a 

way that connects to the Act’s regulatory objectives.
7

 This integrated approach is exemplified by 

Article 2(1)(a).
8

 At first glance, the provision appears to only address the personal scope of the Act, 

as it begins by identifying the relevant addressees, namely providers of AI systems and GPAI models. 

However, it simultaneously outlines the material scope by referring to the placing on the market of 

GPAI models.
9

 Moreover, it also incorporates the territorial scope by specifying that the AI Act 

applies irrespective of whether the provider is established within the Union or in a third country.
10

 

 
1

 Paul Voigt, ‘Art. 2 Anwendungsbereich’ in Jens Schefzig and Robert Kilian (eds), Beck’scher Online-Kommentar 

KI-Recht (4th edn, C.H. Beck 2025) para 1; Fritz-Ulli Pieper, ‘Art. 2 Anwendungsbereich’ in David Bomhard, 

Fritz-Ulli Pieper and Susanne Wende (eds), Kommentar KI-VO: Verordnung über Künstliche Intelligenz (1st 

edn, C.H. Beck 2025), para 9; also consider that this is a general position, without prejudice to the fact that the AI 

Act contains individual derogations to the scope of specific provisions contained in other articles of the AI Act, 

such as for example with regard to obligations for open-source general-purpose AI models in articles 53(2) and 

54(6) AI Act. 
2

 For a general discussion on systematic interpretation in EU law, see the forthcoming chapter on Interpreting the 

AI Act through Systematic Analogies in this work. 
3

 See the forthcoming commentary on Article 3(9) in this work. 
4

 See the forthcoming commentary on Article 3(63) in this work. 
5

 See, more specifically, the forthcoming commentaries on Article 3(3), Article 3(9), and Article 3(63) in this work. 
6

 AI Act, art 1(1) (‘The purpose of this Regulation is to improve the functioning of the internal market and 

promote the uptake of human-centric and trustworthy artificial intelligence (AI), while ensuring a high level of 

protection of health, safety, fundamental rights enshrined in the Charter, including democracy, the rule of law and 

environmental protection, against the harmful effects of AI systems in the Union and supporting innovation.’). 
7

 For a discussion on the different aspects of scope – personal, material and territorial – contained within article 2(1) 

AI Act, see Voigt (n 1) paras 9–32; see also, Pieper (n 1) paras 30–52. 
8

 AI Act, art 2(1)(a): ‘providers placing on the market or putting into service AI systems or placing on the market 

general-purpose AI models in the Union, irrespective of whether those providers are established or located within 

the Union or in a third country’. 
9

 ibid. 
10

 AI Act, art 2(1)(c) states that the regulation applies to ‘providers and deployers of AI systems that have their place 

of establishment or are located in a third country, where the output produced by the AI system is used in the Union’. 
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3. This integrated approach enables a precise attribution of responsibilities to specific actors engaging 

in particular activities, both within and outside the European Union. While this design helps to 

advance regulatory objectives, it simultaneously constructs a complex legal framework for determining 

the AI Act’s scope.
11

 Hence, a careful and ongoing case-by-case assessment is necessary to determine 

whether – and, if so, from which specific moment – a general-purpose AI model falls within the scope 

of the AI Act. This notably also involves determining whether any of the general exclusions to the 

scope of the AI Act contained in Article 2 apply in relation to GPAI models and their providers. 

1.2. Structure and overview 

4. Article 2 comprises twelve paragraphs. These can be best understood when grouped into four distinct 

thematic subsections, as they serve different regulatory objectives. First, paragraph 1 establishes the 

general rules regarding the Act’s applicability, identifying both the relevant actors and the conditions 

under which the AI Act applies in relation to an AI system or a GPAI model. Relatedly, points (a) to 

(f) of paragraph 1 specify this rule by enumerating distinct categories of addressees that fall within the 

scope of the AI Act. GPAI models as such are only expressly mentioned under point (a).
12

 Section 

2.1. of this chapter examines these rules in greater detail insofar as they concern GPAI models.
13

 

5. Second, paragraph 2 states that only specific provisions of the AI Act apply to AI systems already 

regulated under existing Union harmonisation legislation, as listed in Section B of Annex I. Although 

expressed in affirmative terms,
14

 this provision operates primarily as an exclusion, which disapplies 

the majority of the AI Act’s rules to such systems.
15

 Its objective is to ensure that the AI Act only 

applies complementarily, avoiding duplicating or contradicting existing sectoral frameworks.
16

 In 

doing so, it seeks to enhance legal coherence and minimise unnecessary administrative burdens.
17

 

This paragraph is not discussed further in this chapter, as it does not directly relate to GPAI models.
18

 

6. Third, paragraphs 5, 7, 9 and 11 clarify the relationship between the AI Act and existing Union law, 

while also restating the limits of harmonisation in areas of retained Member State competence as 

defined in the Treaties.
19

 Paragraphs 5, 7 and 9 explicitly establish that the AI Act shall not affect the 

application of certain existing EU pieces of legislation, such as those that concern the liability of 

intermediary service providers, data protection, consumer protection and product safety. Paragraph 

11 confirms that the AI Act does not affect the capacity of the Union or Member States to enact laws 

 
11

 This is in particular the case considering the conjunction with the definitions in article 3 AI Act. 
12

 While GPAI models are only mentioned expressly under point a, this does extend to article 2(1)(f), which brings 

in scope the authorised representatives of providers which are not established in the Union. 
13

 Considering our focus on rules that relate to GPAI models and GPAI models with systemic risk, this contribution 

does not extensively discuss provisions that primarily concern AI systems, but instead only discusses those to the 

extent that they relate to GPAI models. 
14

 AI Act, art 2(2): ‘For AI systems classified as high-risk AI systems in accordance with Article 6(1) related to 

products covered by the Union harmonisation legislation listed in Section B of Annex I, only Article 6(1), Articles 

102 to 109 and Article 112 apply. Article 57 applies only in so far as the requirements for high-risk AI systems 

under this Regulation have been integrated in that Union harmonisation legislation.’ 
15

 Pieper (n 1) paras 53–57; Christiane Wendehorst, ‘Art. 2 Anwendungsbereich’ in Mario Martini and Christiane 

Wendehorst (eds), KI-VO Verordnung über Künstliche Intelligenz (2nd edn, C.H. Beck 2026) paras 33–35. 
16

 ibid. 
17

 AI Act, recital 64; see also, the forthcoming chapter on Interpreting the AI Act through Systematic Analogies in 

this work for a general discussion on ensuring horizontal coherence and consistency within the EU legal order. 
18

 See Pieper (n 1) paras 53–57; Wendehorst, ‘Art 2’ (n 15) paras 33–35. 
19

 An identical grouping of art 2(5), (7), (9) and (11) is followed in Voigt (n 1) s D ‘Verhältnis zu anderen Rechtsakten’ 

(‘Relationship to other legal acts’) paras 46–52. 

https://artificialintelligenceact.eu/article/6
https://artificialintelligenceact.eu/annex/1
https://artificialintelligenceact.eu/article/6
https://artificialintelligenceact.eu/article/102/
https://artificialintelligenceact.eu/article/102/
https://artificialintelligenceact.eu/article/109/
https://artificialintelligenceact.eu/article/112
https://artificialintelligenceact.eu/article/57
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that (further) protect workers’ rights when their employers use AI systems, or to allow collective 

agreements that are more favourable to workers. 

7. Lastly, and similarly to paragraph 2, paragraphs 3, 4, 6, 8, 10 and 12 introduce targeted exclusions to 

the scope of the AI Act.
20

 These exclusions pertain to different dimensions of scope: some operate at 

the material level – excluding, for instance, AI systems or models developed for the specific purpose 

of scientific research and development
21

 – while others function at the personal level, exempting 

certain actors, such as public authorities of third countries and international organisations.
22

 These 

provisions thus serve to limit the Act’s reach in a manner that balances the AI Act’s regulatory 

objectives with other legal and policy considerations. The substantive part of this section of the 

commentary will examine paragraphs 1, 3, 6 and 8 in greater detail, given the legal questions they 

raise in relation to GPAI models. Considering that the other paragraphs do not directly relate to 

GPAI models, they are not discussed in more detail here.
23

 

1.3. General interpretations of Article 2 

8. The dominant view in the reviewed literature appears to treat Article 2 as the primary provision 

delineating the AI Act’s personal, material and territorial scope, thereby treating it as the leading and 

exhaustive provision for interpreting the AI Act’s scope.
24

 On this view, Article 2, which lists what 

‘[t]his Regulation applies to’ can be seen as exhausting all general scoping rules contained in the AI 

Act. In addition, while Article 2 interlocks with other provisions such as the definitions in Article 3, 

it operates as a leading scoping provision with independent effect. This interpretation therefore views 

Article 2 as the decisive gateway to the AI Act’s scope, providing legal certainty through a structured 

and closed framework. 

9. One might question this conclusion, however. First, some have pointed out that various Article 3 

definitions are as important as Article 2 to fully delineate the AI Act’s scope. As a result, Article 3 can 

be seen as playing ‘at least as significant a role’ as the former in determining the personal and material 

scope of the AI Act.
25

 Second, and relatedly, it is interesting that many – if not most – of the scoping 

elements and limitations listed in Article 2 are reiterated elsewhere in the AI Act, often in Article 3’s 

definitions,
26

 or through more general provisions in other EU law.
27

 

 
20

 See also, Voigt (n 1) s C ‘Ausnahmen vom Anwendungsbereich’ (‘Exceptions from the scope of application’), 

paras 33–45 which groups together the discussion on art 2(2)–(4), (6), (8), (10) and (12). 
21

 AI Act, art 2(6). 
22

 AI Act, art 2(4). 
23

 If interested in commentary on the other paragraphs of article 2 AI Act, see for example: Wendehorst, ‘Art 2’ (n 

15); Voigt (n 1); Pieper (n 1); Patrick Van Eecke and Bartholomäus Regenhardt, ‘Article 2: Scope’ in Ceyhun Necati 

Pehlivan, Nikolaus Forgó and Peggy Valcke, The EU Artificial Intelligence (AI) Act: A Commentary (Kluwer Law 

International 2024). 
24

 Voigt (n 1) para 1; Pieper (n 1) paras 9 and 30. 
25

 See similarly, Wendehorst, ‘Art 2’ (n 15) para 2 (‘Insbesondere beruht Art. 2 auf einer Reihe von Begriffen, welche 

ihrerseits erst von Art. 3 näher konkretisiert werden. Daher kommt Art. 3 und seinen Begriffsbestimmungen bei 

der Bestimmung des persönlichen und sachlichen Anwendungsbereichs der KI-VO eine mindestens ebenso große 

Rolle zu.’). Also see the chapter on Internal Deployment in the AI Act, para 61 in this work. 
26

 For example, the research, testing and development exclusion in article 2(8) AI Act is reiterated in the definition 

of GPAI model in article 3(63) AI Act. 
27

 For example, criteria such as ‘making available on the market’ and ‘putting into service’ are derived from other 

product safety regulation based on the New Legislative Framework, as described in the Commission’s Blue Guide 

(Commission Notice, The ‘Blue Guide’ on the Implementation of EU Product Rules 2022 [2022] OJ C247/1 (“Blue 

Guide”)), ss 2.2 and 2.6); for a detailed discussion on the relationship between the AI Act and the New Legislative 

Framework, see the forthcoming chapter on Interpreting the AI Act through Systematic Analogies in this work. 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:C:2022:247:TOC
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.C_.2022.247.01.0001.01.ENG&toc=OJ%3AC%3A2022%3A247%3ATOC
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=oj:JOC_2022_247_R_0001
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10. The latter could support a broader interpretation of the AI Act’s scope, particularly given that not all 

of the Article 2’s limitations are repeated as strongly or in the same way in those other provisions.
28

 

As a result, Article 2’s impact on the AI Act’s scope would be that of a leading or general scoping 

clause but not a closed or exhaustive one. A related, different approach, would achieve a similar result 

by considering the more substantive provisions of the AI Act as a lex specialis compared to Article 

2’s limitations.
29

 

11. While, admittedly less firmly grounded in the literal wording of Article 2, such interpretations would 

allow certain mechanisms or factual situations not expressly covered by Article 2 to still fall within the 

AI Act’s ambit to better fulfil some of the AI Act’s underlying objectives. For example, certain 

mechanisms or factual situations that may arise with relation to a GPAI model, but which are omitted 

in Article 2, may still warrant – on the basis of the purpose and objectives of the regulation – the AI 

Act’s application to them.
30

 Additionally, such a more purposive reading could even question the 

leading character of Article 2, as it allows for viewing other AI Act provisions as more relevant and in 

some cases even leading sources for determining scope in specific contexts. Phrased differently, 

Article 2 provides the overall framework of application, whereas more detailed provisions in other 

articles within the regulation or in other EU laws specify the rules that delineate the scope of the AI 

Act in particular circumstances. An example on how this view can question the leading character of 

Article 2 can be found in Section 2.4.1. that discusses the apparent tension between Article 2(8)’s 

research and development exclusion with the substantive obligations for providers of GPAI models 

that relate to the research and development phase. 

 

2. Substance 

2.1. Article 2(1) AI Act 

12. Article 2(1) establishes the default rules on the scope of the Act. It identifies the Act’s addressees and 

defines both the territorial and material conditions under which GPAI models and AI systems fall 

within its scope.
31

 To this end, it distinguishes between AI systems and GPAI models. The latter are 

 
28

 For example, the scientific research exception found in article 2(6) is not repeated in other substantive provisions 

in the AI Act (and recital 109 even encourages voluntary compliance for those model developers). It is repeated, 

however, in recital 25. In addition, article 2(8)’s exclusion of development activities does not exactly mirror article 

3(63)’s definition of a general-purpose AI model which includes a similar limitation. 
29

 See, by analogy, Directive 2002/58/EC of the European Parliament and of the Council of 12 July 2002 concerning 

the processing of personal data and the protection of privacy in the electronic communications sector [2002] OJ L: 

201/37, arts 1(3) and 15(1) and corresponding case law treating the latter as a lex specialis, particularly, Case C-

623/17 Privacy International v Secretary of State for Foreign and Commonwealth Affairs and Others [2020] 

EU:C:2020:790, paras 30 ff. For a more detailed discussion of the tensions between the general scoping rules in 

article 2 and other, more specific operational provisions of the AI Act, see Sections 2.1.1.3. (on GPAI model 

integration into an AI system as a potential mechanism for placing the GPAI model on the market, despite the 

omission of integration from the general scope rule in article 2(1)), 2.1.2. and 2.3.2. (on the apparent tension between 

the seeming impossibility of putting a GPAI model into service under article 3(11) and the wording of article 2(6)’s 

exclusion), and 2.4.1. (on the relationship between article 2(8) and obligations under articles 52 and 55 that appear 

to apply to pre-market-placement activities). 
30

 An example of an argument that relies on this general interpretation of article 2 AI Act can be found in Section 

2.1.3.1. that examines whether a GPAI model could also be in scope of the AI Act when the GPAI model is ‘put 

into service’. 
31

 Voigt (n 1) para 1; Pieper (n 1) paras 9 and 30. 

https://eur-lex.europa.eu/eli/dir/2002/58/oj/eng
https://eur-lex.europa.eu/eli/dir/2002/58/oj/eng
https://eur-lex.europa.eu/eli/dir/2002/58/oj/eng
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62017CJ0623
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62017CJ0623
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62017CJ0623


 

13 

only explicitly mentioned in Article 2(1)(a).
32

 This provision establishes that the AI Act applies to 

‘providers placing on the market or putting into service AI systems or placing on the market general-

purpose AI models in the Union, irrespective of whether those providers are established or located 

within the Union or in a third country’.
33

 Article 2(1)(a) thus clarifies that it is not relevant whether the 

provider is located in the Union; it is the placing on the Union market of the GPAI model that is the 

determining factor.
34

 A provider that is not located in the Union but places a GPAI model on the 

Union market falls within the scope of the AI Act and is therefore obliged to comply with its 

provisions, including the requirement to appoint an authorised representative.
35

 The following section 

examines Article 2(1)(a) AI Act in greater detail, focusing in particular on its relation with the notion 

of ‘placing on the market’ as the primary determining condition on the AI Act’s application in relation 

to GPAI models.
36

 The meaning of the terms mentioned in Article 2(1)(a) that are formally defined 

in Article 3, such as ‘placing on the market’ and ‘provider’, are analysed and discussed more broadly 

elsewhere in this work.
37

 

2.1.1. Placing on the market 

13. Article 2(1)(a) states that the AI Act applies to GPAI models that are ‘placed on the market’.
38

 Article 

3(9) defines this as ‘the first making available of an AI system or a general-purpose AI model on the 

Union market’. Article 3(10) in turn clarifies that ‘making available on the market’ refers to the supply 

of such systems or models for distribution or use on the Union market in the course of a commercial 

activity, whether for remuneration or free of charge.
39

 

14. For the discussion of Article 2(1)(a) it is, however, relevant to emphasise that the definition of ‘making 

available on the market’ delineates between two types of actions a model may be subject to in the 

course of a commercial activity within the Union market: ‘distribution’ and ‘use’.
40

 Recital 97 also 

suggests a potential third mechanism for placing GPAI models on the market, namely where they are 

‘integrated’ into an ‘own’ AI system that is subsequently made available on the market or put into 

service, even though this mechanism is not explicitly reflected in Article 3(9) or (10).
41

 These three 

concepts of ‘use’, ‘distribution’ and ‘integration’ will be discussed in the following subsections. Before 

moving on to these three concepts, it is important to reiterate that both actions can only constitute 

‘making available on the market’ when conducted in the ‘course of a commercial activity’, which is 

often understood in product safety regulation as ‘providing goods in a business related context’.
42

 

 
32

 Voigt (n 1) para 16. 
33

 AI Act, art 2(1)(a). 
34

 E.g., Wendehorst, ‘Art 2’ (n 15) paras 25–26; for more details, see also, the forthcoming commentary on Article 

3(9) in this work. 
35

 AI Act, art 54; for more details, see also the commentary on Article 54 in this work. 
36

 See, for example, Wendehorst, ‘Art 2’ (n 15) paras 15–18. 
37

 See the forthcoming commentaries on Articles 3(9) and 3(3) in this work, respectively. 
38

 Article 2(1)(a) notably omits any reference to ‘putting into service’ as a trigger for the AI Act's applicability to GPAI 

models, unlike its approach to AI systems. This has led authors to conclude that the market placement of a GPAI 

model by the provider is a general condition for the application of the AI Act to a GPAI model. This is discussed 

in more detail in Section 2.1.3. 
39

 AI Act, art 54. 
40

 It is noteworthy to re-emphasize that according to article 3(10) AI Act both actions can only constitute ‘making 

available on the market’ when conducted in the ‘course of a commercial activity’, as discussed below. 
41

 See Jonathan Kirschke-Biller and Anna Lena Füllsack, ‘Art. 3 Begriffsbestimmungen’ in Jens Schefzig and Robert 

Kilian (eds), Beck’scher Online-Kommentar KI-Recht (4th edn, C.H. Beck 2025) para 182. 
42

 Blue Guide (n 27) s 2.2: ‘Commercial activity is understood as providing goods in a business related context. 

Non-profit organisations may be considered as carrying out commercial activities if they operate in such a context. 

This can only be appreciated on a case by case basis taking into account the regularity of the supplies, the 

characteristics of the product, the intentions of the supplier, etc. In principle, occasional supplies by charities or 
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2.1.1.1. Supply for distribution on the Union market in the course of a 

commercial activity 

15. The first way in which a GPAI model may be made available on the market under Article 3(10) is 

through its ‘supply [...] for distribution’. Under Article 3(9), the first making available of a GPAI 

model on the market constitutes its placement on the market. In turn, once placed on the market, 

under Article 2(1)(a) the GPAI model and its provider come within the AI Act’s scope. Article 3(7) 

states that a ‘distributor’ means ‘a natural or legal person in the supply chain, other than the provider 

or the importer, that makes an AI system available on the Union market’.
43

 Hence, the distributor is 

the supply chain actor responsible for disseminating a product on the market.
44

 The concept of 

distribution is not further defined in the AI Act. Textually, this refers to the further dissemination of 

a product on the market to other actors.
45

 While this definition is made only with reference to AI 

systems, the non-differentiated reliance on ‘distribution’ in Article 3(10) for the making available on 

the market of AI systems and GPAI models suggests that a systematic interpretation may require its 

equivalent reading in relation to both.
46 

Recital 97 offers up the following illustrative examples of 

market placement: ‘through libraries, application programming interfaces (APIs), as direct download, 

or as physical copy’.
47

 The Commission’s Guidelines on the scope of obligations for providers of 

GPAI models provide more examples of this mechanism, such as the making available on the Union 

market ‘by being copied onto a customer’s own infrastructure’ or when the GPAI model is ‘uploaded 

for the first time to a public catalogue, hub, or repository for direct download on the Union market’.
48

 

Following from the inferred intended will of the legislature as derived from the use of ‘supply [...] for 

distribution’ instead of only ‘distribution’ in Article 3(10) as well as the examples provided in Recital 

97, it appears that a GPAI model may be placed on the market through (i) its direct distribution, 

meaning effective provision of access to another party, but also through (ii) its supply for distribution, 

understood as an action which allows for access to be gained regardless of whether another party has 

actually done so. The latter will occur where a commercial offering for GPAI model API access is, 

for example, made through a software library or public catalogue. 

16. The concept of ‘distribution’, and the abovementioned examples linked to it, contrast with the notion 

of ‘use’ discussed in Section 2.1.2.2. While ‘use’ has been usually construed with reference to the 

 
hobbyists should not be considered as taking place in a business related context.’; for the possibility to rely on 

interpretations derived from the Blue Guide and the New Legislative Framework more broadly, see the 

forthcoming chapter on Interpreting the AI Act through Systematic Analogies in this work. 
43

 This corresponds with Decision No 768/2008/EC on a common framework for the marketing of products, and 

repealing Council Decision 93/465/EEC [2008] OJ L 218/82, Annex I, art R1(6); for a detailed discussion on the 

reliance of the AI Act on the ‘reference’ provisions contained in Decision No 768/2008/EC, refer to the forthcoming 

chapter on Interpreting the AI Act through Systematic Analogies in this work. 
44

 Blue Guide (n 27) s 3.4.  
45

 See, e.g., Blue Guide (n 27) s 3.4: ‘The distributor is a natural or a legal person in the supply chain, other than the 

manufacturer or the importer, who makes a product available on the market’. The distributor is therefore the entity 

that: ‘acquires products for further distribution either from a manufacturer, from an importer, or from another 

distributor.’ 
46

 For more details on systematic interpretation see the forthcoming chapter on Interpreting the AI Act through 

Systematic Analogies in this work. 
47

 See also, Kirschke-Biller and Füllsack (n 41) para 182. 
48

 European Commission, ‘Communication from the Commission - Commission Guidelines on the Scope of the 

Obligations for Providers of General-Purpose AI Models Established by Regulation (EU) 2024/1689 (AI Act)’ 

C(2025) 7719 final (“Commission GPAI Guidelines”), para 53. 

https://eur-lex.europa.eu/eli/dec/2008/768%281%29/oj/eng
https://eur-lex.europa.eu/eli/dec/2008/768%281%29/oj/eng
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:C:2022:247:FULL
https://digital-strategy.ec.europa.eu/en/library/guidelines-scope-obligations-providers-general-purpose-ai-models-under-ai-act
https://digital-strategy.ec.europa.eu/en/library/guidelines-scope-obligations-providers-general-purpose-ai-models-under-ai-act
https://digital-strategy.ec.europa.eu/en/library/guidelines-scope-obligations-providers-general-purpose-ai-models-under-ai-act
https://digital-strategy.ec.europa.eu/en/library/guidelines-scope-obligations-providers-general-purpose-ai-models-under-ai-act?utm_source=chatgpt.com
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operation of an AI system for its intended purpose,
49

 ‘distribution’ concerns the GPAI model’s 

(further) availability on the market through supply or transfer.
50

 

2.1.1.2. (Supply for) use on the Union market in the course of a 

commercial activity 

17. Use on the Union market in the course of a commercial activity appears to be another potential venue 

to bring a GPAI model into the scope of the AI Act.
51

 Crucially, however, there is ambiguity as to 

whether Article 3(10) requires actual ‘use’ of a GPAI model for it to be considered made available 

on the market or whether the relevant condition is instead the ‘supply’ of the model for use. That 

ambiguity arises from the wording of Article 3(10), which can be read in two ways: first, as either 

requiring ‘the supply [...] for distribution’ of the GPAI model or its ‘use [...] in the course of a 

commercial activity’, or second, as meaning ‘the supply [...] for distribution or use’, so that ‘supply’ 

covers both ‘distribution’ and ‘use’. In this regard, it is also important to note that the AI Act’s 

provisions do not explicitly establish what would constitute ‘use’, nor whether a GPAI model may be 

used directly as such, or only through its integration into an AI system, such that prior integration 

would be necessary before the GPAI model can be regarded as being used through the use of the 

system.
52 

The Commission’s Blue Guide explains that ‘use’ ‘refers to the intended purpose of the 

product as defined by the manufacturer under conditions which can be reasonably foreseen.’
53

 It adds 

that this is usually the ‘end use’ of the product.
54

 This implies that ‘use’ could be defined broadly in 

the context of the AI Act, as this definition of use in the Blue Guide does not limit particular forms 

or types of use but simply refers to an intended purpose. This is reflected, for example, in the 

Commission Guidelines on prohibited AI practices, which state that the term ‘use’ could be 

interpreted in a ‘broad manner’ with relation to AI systems,
55

 in particular by taking into account uses 

across the system’s lifecycle, such as its further integration into other, ‘more complex systems, 

processes or infrastructure’.
56

 Analogously, a broad understanding of the concept of ‘use’ would 

suggest an interpretation that encompasses an equally wide range of applications of GPAI models in 

commercial activities. This might include situations where a GPAI model is used to train another 

GPAI model released on the Union market.
57

 

18. Two arguments push back against the direct transposition of the Blue Guide’s reading of ‘use’, 

however. First, the Commission Guidelines on prohibited AI practices only implement such a 

broader perception of ‘use’ for AI systems, as these guidelines provide interpretative guidance on 

Article 5 AI Act.
58

 In the same vein, these Guidelines on prohibited AI practices posit that ‘use’ should 

cover ‘the use or deployment of the system at any moment of its lifecycle after having been placed on 

 
49

 AI Act, art 3(12); see also Blue Guide (n 27) s 2.2. 
50

 Christiane Wendehorst, ‘Art. 3 Begriffsbestimmungen’ in Mario Martini and Christiane Wendehorst (eds), KI-
VO Verordnung über Künstliche Intelligenz (2nd edn, C.H. Beck 2026) paras 139–141; Kirschke-Biller and 

Füllsack (n 41) para 195; see also Blue Guide (n 27) s 3.4. 
51

 Kirschke-Biller and Füllsack (n 41) paras 194 and 199. 
52

 For example, the Commission GPAI Guidelines (n 48) para 14 speaks of the ‘wide variety of [...] use cases for 

[GPAI] models’ (emphasis added) but not of specific uses of GPAI models. Also see Section 2.1.2. 
53

 Blue Guide (n 27) s 2.2: ‘“Use” refers to the intended purpose of the product as defined by the manufacturer 

under conditions which can be reasonably foreseen. Usually, this is the end use of the product.’ 
54

 ibid s 2.2.  
55

 European Commission, ‘Communication from the Commission - Commission Guidelines on prohibited artificial 

intelligence practices established by Regulation (EU) 2024/1689 (AI Act) C(2025) 5052 final’ (“Commission 

Prohibited Practices Guidelines”), para 14. 
56

 ibid para 14. 
57

 Also see the chapter on Internal Deployment in the AI Act, paras 3–5 in this work. 
58

 ibid paras 3–4; see also, Article 96(1)(b) AI Act. 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:C:2022:247:FULL
https://digital-strategy.ec.europa.eu/en/library/commission-publishes-guidelines-prohibited-artificial-intelligence-ai-practices-defined-ai-act
https://digital-strategy.ec.europa.eu/en/library/commission-publishes-guidelines-prohibited-artificial-intelligence-ai-practices-defined-ai-act
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the market or put into service’.
59

 Under this reading, ‘use’ thus presupposes that the object of 

regulation has already been placed on the market. 

19. While the Commission has thus suggested that it is offering up a ‘broad’ reading of ‘use’ in the Blue 

Guide and elsewhere in the Guidelines on prohibited practices, this subsequent narrowing of the 

term’s temporal scope appears to raise significant conceptual ambiguities when applied to both AI 

systems and GPAI models. Specifically, if ‘use’ in the Union of an AI system or GPAI model can 

itself amount to the first making available on the market within the meaning of Article 3(10), then the 

two concepts of ‘use’ and ‘placement on the market’ risk becoming circular. On this reading, ‘use’ 

can occur only after market placement, yet market placement, in turn, may depend on a system’s or 

model’s prior ‘use’, potentially rendering important parts of the AI Act redundant.
60

 The issue of 

circularity would also occur when the interpretation posited by the Guidelines on prohibited AI 

practices is applied to an AI system-specific concept such as that of ‘putting into service’ in Article 

3(11), which also relies on the ‘first use’ of an AI system for its intended purpose. 

20. Therefore, it can be argued that to truly retain a ‘broad’ nature of the interpretation of ‘use’, the 

Guidelines on prohibited AI practices could be read as treating the examples of usage after market 

placement as only one instance of ‘use’, namely one occurring within the post-placement phase of a 

system’s lifecycle, rather than as confining ‘use’ solely to situations occurring after market placement. 

A similarly broad construing of ‘use’ also seems to be reflected in the Commission’s Guidelines on 

the scope of the obligations for general-purpose AI models, which notes that a GPAI model can be 

considered to be placed on the market when it is ‘used for internal processes that are essential for 

providing a product or service to third parties or that affect the rights of natural persons in the Union.’
61

 

Crucially, this reading seemingly does not require such internal uses to occur only after the model is 

already deemed placed on the market under other conditions. 

21. Likewise, this issue is mitigated if one reads Article 3(10) as conditioning market availability on supply 

for use, rather than direct use. Construing Article 3(10) in such a way is supported by literal as well as 

systematic considerations. On a literal reading, it is noted that Article 3(10) does not contain a comma 

or another indication before the phrase ‘or use’ to suggest that ‘supply [...] for’ should be considered 

to qualify only distribution and not use. Such an interpretation is also strongly supported by the 

systematic need to avoid reading the term ‘use’ in a circular manner. 

22. A second potential argument against reading ‘use’ analogously to the interpretation contained in the 

Commission Guidelines on prohibited AI practices relies on the Blue Guide definition of ‘use’, which 

ties ‘use’ to the ‘intended purpose’ of a product as defined by the manufacturer under conditions that 

can be reasonably foreseen.
62

 The definition of ‘intended purpose’ in Article 3(12) expressly refers to 

AI systems and not to GPAI models, which could indicate that GPAI models – by virtue of being 

 
59

 Commission Prohibited Practices Guidelines (n 55) para 14 (emphasis added). 
60

 See, for example, in the sense that such interpretations that render some provisions redundant should be avoided: 

Case C-339/15 Criminal proceedings against Luc Vanderborght [2017] ECLI:EU:C:2017:335, para 41; Case C-

601/14 European Commission v Italian Republic [2016] ECLI:EU:C:2016:759, para 46; Case C-181/16 Sadikou 

Gnandi v État belge [2018] ECLI:EU:C:2018:465, para 50; see also, Koen Lenaerts and José A Gutiérrez-Fons, ‘To 

Say What the Law of the EU Is: Methods of Interpretation and the European Court of Justice’ (2013) 20 Columbia 

Journal of European Law 3, 17 for a discussion on systematic interpretative techniques utilised by the CJEU which 

disfavour interpretations of EU law that have a practical effect of rendering certain provisions redundant. 
61

 Commission GPAI Guidelines (n 48) para 51. Also see the chapter on Internal Deployment in the AI Act, para 

16 in this work. 
62

 Blue Guide (n 27) s 2.2: ‘“Use” refers to the intended purpose of the product as defined by the manufacturer 

under conditions which can be reasonably foreseen. Usually, this is the end use of the product.’ 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62015CJ0339
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62014CJ0601
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62014CJ0601
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:62016CJ0181
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:62016CJ0181
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general-purpose – do not have an intended purpose. However, it should be noted that such an 

interpretation appears rather rigid. The fact that a model may be capable of serving a wide range of 

purposes might not necessarily preclude it from also being intended for a more specific use.
63

 This is 

discussed in more detail in Section 2.3.2. 

23. In conclusion, a broad reading of ‘use’, and even more strongly – preferring ‘supply for use’ – appears 

more compelling than a narrower reading. 

2.1.1.3. Integration of a GPAI model into an AI system 

24. A potential third mechanism through which a GPAI model can be first made available on the market 

and, thus, ‘placed on the market’, is through ‘integration’.
64

 While not named explicitly in Article 

3(10), Recital 97 indicates that integration of an ‘own‘ GPAI model into an AI system that is placed 

on the market or put into service, causes the GPAI model to be placed on the market.
65

 In such cases, 

the obligations for GPAI models apply alongside those for AI systems.
66

 

25. The AI Act acknowledges the possibility of such integration in a number of provisions. Article 3(63), 

for example, states that a GPAI model ‘can be integrated into a variety of downstream systems or 

applications’.67

 Article 3(66) states that a GPAI system is a system that is based on a GPAI model. 

Recital 100 further explains that the GPAI system can then, in its turn, be integrated into another AI 

system for a specific purpose: ‘[a] general-purpose AI system can be used directly, or it may be 

integrated into other AI systems.’
68

 

26. While integration is thus widely recognised throughout the AI Act as a mechanism to bring a GPAI 

model in the Act’s scope, the integration mechanism is not explicitly mentioned in Article 2(1)’s 

reference to placing the model on the market or Article 3(10)’s definition of making available on the 

market. This leaves it unclear how integration affects the Act’s scope. 

 
63

 Article 2(6) requires that an AI system or model be ‘specifically developed and put into service […] for the sole 

purpose of scientific research and development’, without defining what a ‘sole purpose’ is. While the generality of 
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27. A first possibility would be that integration into an own AI system constitutes an independent route 

to place a GPAI model on the market. In this reading, Article 3(10) can be construed as encompassing 

a non-exhaustive list of ways in which a GPAI model can be made available on the market, and thus 

placed on the market under Article 3(9). While this can include the first making available of a GPAI 

model on the market directly, for example, inter alia, through its offering as part of a ‘software library 

or package’, via API, or through its uploading ‘for direct download on the Union market’, it can also 

be considered placed on the market indirectly – when the AI system in which it is integrated is first 

made available on the market.
69

 The Commission’s Guidelines on the scope of the obligations for 

GPAI model providers seem to reflect this interpretation, as paragraphs 53 and 54 thereof explicitly 

provide that the Commission considers that a GPAI model has been ‘placed on the market’ in light 

of the examples provided in Recital 97 and in particular whenever a GPAI model has been integrated 

into a ‘chatbot’ or ‘mobile application’ made available on the market.
70

 

28. A second, more functional interpretation might posit that ‘integration’ is not an independent route of 

‘placing’ or ‘making available on the market’, but instead represents a subcategory of the concept of 

‘supply [...] for distribution or use in the Union’,
71

 which itself leads to placing on the market as per 

Article 3(9) and (10). Under this reading, the act of integration into an AI system can qualify as the 

supply for use when the model is integrated and the resulting AI system is placed on the market or 

put into service. It is key to note that this supply for use through integration would still have to take 

place in the course of a commercial activity in order to qualify as ‘making available on the market’.
72

 

This would arguably be the case when a model is integrated into an AI system that is placed on the 

market or put into service for a commercial activity, for example when the system is used to sell 

products or is essential for the (internal) processes of a commercial enterprise.
73

 This functional 

interpretation carries weight, as it interprets the literal wording of Article 3(10) to implicitly include 

‘integration’ as part of ‘supply for use’ in light of the recitals and other provisions of the AI Act, instead 

of requiring the introduction of ‘integration’ as a separate act of making a GPAI model available on 

the market. This interpretation ensures the consistent interpretation of Article 3(10)’s definition for 

both AI systems and GPAI models, with integration representing a specific category of ‘supply for 

use’ available to the latter.
74

 From a functional perspective, it appears more coherent to regard such 

integration as a form of ‘supply for use’, since the GPAI model is effectively employed in a market 

activity, for example when integrated into an AI system put into service for a commercial purpose 

such as a chatbot. The act of offering that chatbot for use means the GPAI model has been indirectly 

supplied for use itself. 

29. The reason why integration is regarded as a relevant mechanism for placing a GPAI model on the 

market primarily, or even exclusively, where it is integrated into the GPAI model provider’s own AI 
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system lies in the fact that where integration is carried out by a downstream entity that integration will 

usually occur only after the GPAI model has already been made available on the Union market on 

another basis. More specifically, where a GPAI model is supplied for distribution or use on the Union 

market and, following that supply, a downstream entity integrates it into an AI system, it is not the 

integration and subsequent placing on the market of that system that renders the GPAI model made 

available on the market; rather, it is the initial GPAI model availability for integration that does so. 

30. That said, where the GPAI model was made available outside the Union market and is integrated by 

a downstream entity into an AI system that is placed on the Union market, the Commission considers 

the GPAI model likewise to have been placed on the market.
75

 The Commission’s GPAI Guidelines 

moreover state that even where a GPAI model was made available outside the Union market and its 

provider clearly and unequivocally excluded the placing on the Union market of AI systems into 

which it is integrated, yet such a system was nevertheless made available on the Union market, the 

GPAI model is still to be considered placed on the market.
76

 The effect of the original GPAI model 

provider’s exclusion is not that the GPAI model would not be considered placed on the market but 

only that its provider for the purposes of the AI Act would be the downstream AI system provider 

rather than the original de facto developer.
77

 

31. A key question therefore arises of whether the wording of Recital 97, which addresses the relevant 

moment of market placement of a GPAI model integrated into an ‘own’ system only, can also aid in 

interpreting Article 3(9) and (10) as covering those situations of downstream integration. This is 

especially relevant given that the Guidelines may be self-binding on the Commission but not on the 

Court of Justice of the European Union (“CJEU”).
78

 While that question is examined in greater detail 

elsewhere in this commentary,
79

 it is assumed for present purposes that the interpretation advanced 

in the Commission Guidelines is valid. 

2.1.2. Putting GPAI models into service? 

32. Article 2(1)(a) suggests that the ‘placing on the market’ of the GPAI model by a provider is a general 

condition for a GPAI model to be in scope of the AI Act.
80

 While AI systems are in scope when 

placed on the market or put into service,
81

 GPAI models would thus only fall within the Act’s scope 

when placed on the market.
82

 As such, the AI Act does not foresee the possibility of a GPAI model 

being put into service.
83

 This means that a GPAI model is only in scope when ‘placed on the market’ 
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because it has been ‘made available on the market’.
84

 GPAI models that are not placed on the Union 

market would thus fall outside the Act’s scope.
85

 

33. More specifically, this reading assumes that a GPAI model cannot be put into service as Articles 

2(1)(a), 3(3),
86

 3(11)
87

 and 3(63)
88

 do not explicitly foresee that GPAI models can be put into service. 

As a result, the legislature seemingly did not intend for the possibility of a GPAI model to be put into 

service and be brought into the scope of the AI Act via this mechanism. Instead, the conclusion is 

that the main condition under which a GPAI model falls within the scope is if it is placed on the 

market, not when put into service. 

34. One might, however, argue that a GPAI model can be put into service under the AI Act and that 

such putting into service would also bring the GPAI model into scope of the AI Act.
89

 This 

interpretation relies on two key conditions: first, that a GPAI model can be put into service under the 

AI Act, and second, that the putting into service of a GPAI model would also bring it in scope of the 

AI Act. 

35. The first condition requires addressing the fact that Article 3(11) AI Act’s definition of ‘putting into 

service’ only refers to AI systems and not to GPAI models. However, that does not necessarily mean 

that GPAI models cannot be put into service. Articles 2(6) and 2(8) both imply that AI systems and 

AI models can be put into service, though it is possible that the putting into service part of both 

provisions only refers to AI systems.
90

 Nevertheless, the idea that a GPAI model can be put into 

service has some merit as various AI Act provisions refer to the ‘use’ of a GPAI model,
91

 which 

supports the idea that a GPAI model can in fact have an intended purpose: that a model may be 

capable of serving a wide range of purposes might not necessarily preclude it from also being intended 

for a more specific use by its provider.
92

 This implies that the model can also be put into service, as 

 
market by virtue of this integration into an AI system that has been put into service; however, this does not mean 
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the definition of ‘putting into service’ under Article 3(11) refers to either the ‘first use’ by a deployer 

or the ‘own use’ for its intended purpose by the provider.
93

 These arguments may be read to suggest 

that the legislature did not intend to exclude models entirely and that not mentioning GPAI models 

in Article 3(11) does not per se indicate that they cannot be put into service. 

36. The second condition requires specifically addressing that – even if we assume that a GPAI model 

can be put into service under the AI Act – Article 2(1)(a) does not indicate that putting that GPAI 

model into service brings that GPAI model into the scope of the AI Act. An argument that supports 

this implicit extension of this provision is that Article 2 does not clearly exclude GPAI models that 

are put into service either. Building on the argument that a GPAI model can be put into service, it 

seems natural that putting the GPAI model into service would also bring it into scope of the Act, just 

as putting into service of an AI system does. The absence of GPAI models in Article 3(11) – and of 

the impact of putting them into service in Article 2(1)(a) – is then viewed as an omission rather than 

a deliberate choice, so that GPAI models should be treated analogously to AI systems when it comes 

to the Act’s scope regarding ‘putting into service’.
94

 This view is supported by teleological arguments. 

AI’s risks regarding fundamental rights, for example, can manifest themselves when a GPAI model 

is put into service, such as when used internally for own use and for its intended purpose by a 

deployer.
95

 Given that the AI Act pursues the dual goal of internal market improvement and the 

protection of safety, health and fundamental rights,
96

 not extending the AI Act’s scope to GPAI 

models put into service would hinder the achievement of those goals. 

37. Nevertheless, in conclusion, the more conservative interpretation of Article 2(1)(a) does not recognise 

that a GPAI model enters the Act’s scope when it is put into service. This interpretation is likely the 

most compelling (i) from a literal interpretative perspective, because it follows from a more 

straightforward textual reading given that the definition in Article 3(11) does not indicate that it applies 

to GPAI models, and (ii) from a systematic interpretative perspective,
97

 considering that in other 

instances where definitions are intended to apply to both AI systems and GPAI models, the AI Act 

appears to typically refer to both expressly,
98

 and there are no other binding provisions on GPAI 

models that directly address the ‘putting into service’ of a model. This conclusion also seems to be 

uncontested in the discussions on this provision in the scholarship.
99

 However, the AI Act does 

simultaneously offer arguments that might support the idea that GPAI models can be put into service, 

and these might become more compelling as the underlying technology advances. This could, for 

example, be the case when GPAI models with systemic risk that are de facto ‘used’ would otherwise 

fall out of the AI Act’s scope, such as GPAI models that are extensively deployed internally by their 

‘would-be’ providers.
100
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2.1.3. Territorial scope 

38. Article 2(1)(a) establishes that the AI Act applies to providers placing on the market GPAI models 

and placing on the market or putting into service AI systems in the Union. Whether the provider is 

located in the Union is irrelevant.
101

 According to Article 2(1)(c), the AI Act also applies to all 

providers and deployers whose AI systems’ output is used in the Union, irrespective of the providers’ 

or deployers’ location.
102

 Under the dominant interpretation of the AI Act, the general scoping rule 

for GPAI models in Article 2(1)(a) relies strictly on the criterion of ‘placing on the market’ (Article 

3(9)) and relatedly to ‘making available on the market’ (Article 3(10)).
103

 Specifically in regard to the 

territorial scope, it is notable that the criterion of ‘supply’ in Article 3(10) may occur through various 

intangible forms such as through libraries, APIs or as a direct download, whereby the physical location 

of the provider becomes largely irrelevant.
104

 As a consequence, the making available of a model or 

system in the course of a commercial activity, whether for remuneration or free of charge, via the 

internet will,
105 

in principle, constitute placing on the market,
106

 unless the provider has explicitly 

restricted access or use within the European Union.
107

 In the same line of reasoning, the Commission 

has emphasised that where the provider of a GPAI model has excluded use in the Union but a 

downstream provider of an AI system decides to integrate that model into its system anyway, this 

downstream provider assumes the role of provider of the GPAI model under the AI Act, thereby 

bringing the GPAI model into scope.
108

 In such cases, the downstream actor integrating the model in 

its AI system qualifies as the provider of the model.
109

 This interpretation reflects the fact that the Act’s 

territorial scope for GPAI models is largely functional: once a model is made available on the market, 

a person must be considered its provider so as to ensure the applicability of relevant obligations.
110

 

39. This extraterritorial reach seeks to ensure both a level playing field for providers operating in the 

internal market and a consistent standard of safety for AI made available to Union users.
111

 While this 
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regulatory technique is not novel in EU internal market legislation,
112

 commentators have underscored 

its particular relevance for digital goods and services, which may be developed, hosted or distributed 

from anywhere in the world.
113

 This extraterritorial reach is therefore also seen in other EU legislation 

focused on regulating the digital sphere, as notably in the Digital Services Act (“DSA”)
114

 and General 

Data Protection Regulation (“GDPR”).
115

 

40. A further key aspect of the AI Act’s territorial reach is how it appears to function as a tool for 

reshaping the scope of other EU legislation. This is particularly evident in its interaction with copyright 

legislation, as Chapter V AI Act sets obligations for GPAI model providers to put in place a policy to 

comply with Union copyright law.
116

 To ensure a level playing field for developers based in different 

jurisdictions,
117

 the AI Act would strengthen the territorial scope of Union copyright requirements, 

such as those regarding the possibility to opt-out of text and data mining.
118

 

2.2. Article 2(3) AI Act 

41. Article 2(3) is often described as the national security exclusion, yet in substance, it clarifies that the 

AI Act applies only to activities falling within the scope of Union law.
119

 The provision comprises three 

interrelated subparagraphs that together define this boundary, but each introduces a distinct limitation 

that requires separate analysis. The first subparagraph provides that the AI Act applies only within 

the scope of Union law and reflects the general division of competences between the Union and 

Member States established by the Treaties.
120

 The second and third subparagraphs operate as subsets 
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of this general clause and further specify how this relates to the scoping mechanisms set out in Article 

2(1). 

2.2.1. Article 2(3) AI Act, first subparagraph 

42. The first subparagraph of Article 2(3) states that the AI Act applies only to areas within the scope of 

Union law.
121

 It does not specifically refer to either AI systems or GPAI models. This provision reflects 

the division of competences between the European Union and its Member States, as established in 

the Treaties.
122

 It serves to ensure that the AI Act does not extend into areas falling outside the Union’s 

legislative competence, thereby respecting the principle of conferral enshrined in Article 5 TEU.
123

 

Article 4(2) TEU expressly states that ‘national security remains the sole responsibility of each 

Member State.’ The legislature chose to affirm this principle in Article 2(3), first subparagraph, which 

states that the Act ‘shall not, in any event, affect the competences of the Member States concerning 

national security’. Recital 24 AI Act further elaborates on this limitation and refers to Article 4(2) 

TEU multiple times, underlining that the AI Act does not encroach upon Member States’ exclusive 

competence in matters of national security.
124

 This provides Member States with leeway in relation to 

GPAI models in two main ways. First, authorities acting outside the scope of Union law, such as those 

responsible for national security, may buy, use, or possibly even develop GPAI models without having 

to adhere to the AI Act.
125

 This has led commentators to argue that there is a risk that the development 

of GPAI models for national security and military purposes is siloed off into parallel processes out of 

the AI Act’s reach.
126

 Second, Member States may still adopt their own regulatory measures in the 

area of national security, as the exclusion preserves their competence to act independently where 

Union law does not apply.
127

 This could for example provide room for a Member States’ intelligence 

agency to demand insight into certain models based on provisions in national legislation on national 

security.
128

 

43. However, exactly how much leeway Member States will actually enjoy under this carve-out relates to 

an ongoing jurisprudential discussion concerning the delineation of national competences and the 
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scope of EU law.
129

 In the Commission’s original proposal for the AI Act, the national security 

exclusion focused more narrowly on excluding AI systems for military purposes.
130

 During the 

negotiation process, the legislature broadened this exclusion substantively to cover those areas that 

fall outside the scope of Union law.
131

 It was clarified that the exception applies regardless of which 

entity performs the activities for military or national security purposes.
132

 As notably demonstrated in 

the field of data protection law, the exclusion of national security from the scope of Union law is not 

absolute, even when it is expressly included in the text of an EU regulation.
133

 In Privacy International, 

the CJEU stated that while Member States do retain, under Article 4(2) TEU, the national security 

competence, this does not mean that every (regulatory) measure they take with the aim of promoting 

national security falls outside the scope of Union law. Member States need to act in accordance with 

the Union’s laws when taking measures: 

although it is for the Member States to define their essential security interests and to adopt 

appropriate measures to ensure their internal and external security, the mere fact that a national 

measure has been taken for the purpose of protecting national security cannot render EU law 

inapplicable and exempt the Member States from their obligation to comply with that law.
134

 

44. Hence, regulatory measures adopted by Member States in light of their national security interests that 

conflict with the rules established in the AI Act may still be subject to judicial review in relation to the 

AI Act.
135

 

45. Authors have derived a further limitation from the case law, in particular from the La Quadrature du 

Net judgment.
136

 In that case, the Court of Justice emphasised that the involvement of private actors 

constitutes a relevant indicator that the activities concerned fall within the scope of Union law and 

cannot be excluded on the ground of national security.
137

 This raises the question of whether national 

security authorities can rely on private actors supplying GPAI models without triggering the 

applicability of the AI Act.
138

 The repeated reference in Article 2(3) to the exclusion of national 

security activities from the AI Act’s scope regardless of the actor entrusted with such tasks may be 

interpreted as reflecting an explicit legislative choice of departure by the AI Act from the reasoning 

of the Court in La Quadrature du Net.139

 This is particularly interesting since it has been argued that 
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this Court judgement forms part of the primary law of the EU and that the AI Act’s provisions cannot 

override it.
140

 However, it can also be argued that the stricter interpretation of Article 4(2) TEU, as 

forwarded by the cited judgement, can be deemed applicable only insofar as a given national security 

exemption in EU secondary law is articulated in general terms. If the legislature has expressly limited 

the scope of harmonisation, as appears to be the present case, it can be argued that this general 

jurisprudential position cannot prejudice the legislature’s competence to autonomously delineate the 

extent of harmonisation in a given field of EU law, including by excluding all activities related to 

national security, regardless of whether they are carried out by private or public entities. 

2.2.1.1. Article 2(3), second subparagraph 

46. Article 2(3), second subparagraph, stipulates that ‘[t]his Regulation does not apply to AI systems 

where and in so far as they are placed on the market, put into service, or used with or without 

modification exclusively for military, defence or national security purposes, regardless of the type of 

entity carrying out those activities.’
141

 This subparagraph thus aims to exclude from the scope of the 

AI Act any AI system used exclusively for military, defence, or national security purposes, irrespective 

of the nature or identity of the actor involved.
142

 Recital 24 substantiates this choice by referring to the 

common Union defence policy covered by Chapter 2 of Title V TEU and to Article 4(2) TEU.
143

 In 

this sense, the second subparagraph can be viewed as a more specified version of the general rules 

on EU and Member State competences,
144

 discussed in Section 2.2.1. This part of the exclusion in 

the second subparagraph is meant to ensure that AI systems used for the mentioned purposes are 

not burdened by the requirements applicable to (high-risk) AI systems, for example, in the case of 

intelligence operations or response to hybrid threats,
145

 or to allow Member States to remain 

autonomous in matters of defence and military operations.
146

 Given that this already follows from the 

division of competences in the Treaties, the subparagraph can therefore be viewed as having primarily 

a declaratory or affirmative nature rather than a substantive effect.
147

 This declaratory function mainly 

lies in the fact that the provision notes that an AI system
148

 is only out of scope of Union law when 

placed on the market, put into service or used exclusively for military, defence and national security 

purposes. Still, it can also be argued, as with subparagraph 1, that this express delineation may serve 

to provide additional legal certainty on the will of the legislature to exclude certain activities regardless 

of the entities which perform them, thereby removing them from the specific scope of harmonisation 

carried out by the AI Act. 

2.2.1.2. Article 2(3), third subparagraph 

47. The third exclusion under Article 2(3) states that the AI Act ‘does not apply to AI systems which are 

not placed on the market or put into service in the Union, where the output is used in the Union 

exclusively for military, defence or national security purposes, regardless of the type of entity carrying 
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out those activities.’ This provision appears to function as a carve-out from Article 2(1)(c), which 

extends the territorial scope of the Regulation to AI systems whose outputs are used in the Union, 

irrespective of the provider’s or deployer’s location. The third exclusion thus aims to limit the reach 

of Article 2(1)(c) in the specific context of military, defence and national security applications
149

 and 

is intended to ensure that cooperation in the field of defence and national security between Member 

States and third countries can continue without the AI Office scrutinising third countries’ AI systems 

and Member States’ intelligence services.
150

 This third exclusion can also be viewed as reaffirming the 

division of competences and declaring that this also applies to situations in which the use of an AI 

system’s output would otherwise bring that system within the scope of the AI Act. 

2.3. Article 2(6) AI Act 

48. Article 2(6) provides an exclusion for AI systems and GPAI models that are specifically developed 

and put into service for the sole purpose of scientific research and development.
151 

This provision, 

often referred to as a ‘scientific exclusion’,
152

 was included to avoid an adverse impact on scientific 

progress.
153

 Where the exclusion applies, the relevant AI systems and models, including GPAI 

models,
154

 are not covered by the Act.
155

 The following sections will examine the criteria of ‘specifically 

developed for a sole purpose’, ‘put into service’, and ‘scientific research and development’. Doing so 

will shed light on whether, and to what extent, the Article 2(6) exclusion is relevant for GPAI models 

and can indeed be viewed as a purposive exclusion for scientific research and development 

purposes.
156

 

2.3.1. Specifically developed [...] for the sole purpose 

49. The Article 2(6) exemption only concerns AI systems and models that were ‘specifically developed 

and put into service for the sole purpose’ of scientific research and development. This provision gives 

rise to multiple interpretative approaches, notably because the concepts of neither ‘specifically 

developed’ nor ‘sole purpose’ are clearly defined in the AI Act. 
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50. Specifically in the context of GPAI models, a textual reading of the very definition of a GPAI model
157

 

implies significant generality, the capability to competently perform a wide range of distinct tasks, and 

being integrable into various downstream systems or applications.
158

 This seemingly precludes it from 

having been developed specifically for a sole purpose, such as scientific research.
159

 In this reading, 

the ‘sole purpose’ might largely overlap with the concept of ‘intended purpose’ defined in Article 

3(12), which is only applicable to AI systems that serve a purpose intended by the provider.
160

 While 

a provider or deployer may use a GPAI model for the sole purpose of scientific research and 

development, Article 2(6) also requires that the model is specifically developed for that same sole 

purpose. It has therefore been questioned whether this exclusion can meaningfully apply to GPAI 

models because a research project can have both scientific and practical applications at the same 

time.161 GPAI models, by their very definition, competently perform a wide range of tasks.
162

 

51. Under this interpretation, the inherent generality of GPAI models would render them structurally 

incompatible with the scope of this exclusion.
163

 

52. It may also be possible to read ‘sole purpose’ more broadly, differentiating it from the more narrowly 

construed ‘intended purpose’ found in Article 3(12), which is aimed at specific forms of use of AI 

systems as envisioned by the provider.
164 

A GPAI model might then display significant generality and 

be capable of performing a wide range of distinct tasks,
165

 despite having been developed for a ‘sole 

purpose’ such as research and development. 

53. Phrased differently, Article 3(63)’s generality of purpose would thus indicate that the model can later 

be integrated into AI systems with specific intended purposes as meant in Article 3(12).
166

 However, 

that possibility of integration does not necessarily exclude the possibility that a GPAI model is 

specifically developed for a particular domain, as meant in Article 2(6). This alternative interpretation 

of ‘sole purpose’ seems convincing from a more functional and technical perspective, as an AI model 

that is optimized for a certain task or domain can still qualify as a GPAI model under Article 3(63). 
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An additional argument supporting this functional interpretation lies in the legislature’s choice of 

terminology. Article 2(6) does not rely on the notion ‘intended purpose’ but instead introduces the 

distinct concept of ‘sole purpose’. If the legislature had intended these terms to carry the same 

meaning, there would have been no need to introduce a new one.
167

 Under this compelling functional 

interpretation, a GPAI model specifically developed for a sole purpose may fall within the Article 

2(6) exclusion.
168

 

2.3.2. Put into service 

54. Interestingly, the Article 2(6) exclusion seemingly stands at odds with Article 2(1)(a)’s requirement – 

which is considered to be a general condition to be subject to the Act’s scope
169

 – that the AI Act 

would only apply to GPAI models that are ‘placed on the market’.
170

 Specifically, Article 2(6)’s 

exclusion seems to be tailored to AI systems and AI models that are not placed on the market, but 

that are ‘specifically developed and put into service for the sole purpose of scientific research 

development’ (emphasis added). Yet, the AI Act does not expressly acknowledge that AI or GPAI 

models can be put into service in the first place, nor does it indicate that such putting into service 

would bring a GPAI model within the scope of the Act.
171

 Consequently, Article 2(6) may appear 

superfluous in relation to GPAI models, as they are only in scope when placed on the market and 

the AI Act does not explicitly foresee their being put into service. 

2.3.2.1. Within scope because put into service? 

55. There are, however, some arguments that support the idea that a GPAI model can be ‘put into 

service’ in the sense of Article 3(11),
172

 as discussed above.
173

 Assuming that a GPAI model can indeed 

be put into service, does, however, not necessarily imply that this also brings that model within the 

scope of the AI Act. The definitional question of what constitutes ‘putting into service’ and the scoping 

question of whether this in turn triggers the AI Act’s application are closely connected, yet distinct in 

nature and in the arguments they rely on.
174

 Interestingly, however, the view that a GPAI model can 

be put into service without bringing it within the Act’s scope would create an interpretative conundrum 

when it comes to excluding GPAI models from the AI Act’s scope under Article 2(6). Namely, the 

GPAI model could in principle be excluded under Article 2(6) if it is put into service and adheres to 

the other criteria of Article 2(6) AI Act – such as being ‘specifically developed for the sole purpose 

of scientific research and development’
175 – but the GPAI model would not have been in scope on 

the basis of Article 2(1)(a) in the first place. This reading would still render Article 2(6) superfluous 
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in relation to GPAI models, even if their putting into service is acknowledged as a factual possibility. 

Nevertheless, this corresponds to the prevailing interpretation of the AI Act, according to which 

Article 2(6) does not apply to GPAI models because these models are only in scope when ‘placed on 

the market’.
176

 

56. A question therefore arises as to whether a GPAI model may first be placed on the market, thereby 

falling within the scope of the AI Act, and only subsequently be put into service exclusively for 

scientific research and development, with the result that it would then fall outside the scope of the AI 

Act. In principle, the concepts ‘placing on the market’ and ‘putting into service’ are to be viewed as 

two distinct triggers of the applicability of the AI Act – or at least in relation to AI systems.
177

 Even 

though the Blue Guide contains the phrasing ‘products which are intended to be placed (and/or put 

into service) on the market’
178

 (emphasis added), the Commission has explained that this might create 

a wrong impression and has clarified that these two concepts refer to two different ‘moments’ in the 

process of bringing a product to the market.
179

 In addition, it states that ‘[e]ven if the reference to two 

terms may create the impression that “placing on the market” and “putting into service” are two 

different moments when a product compliance is to be assessed, this is not the case: as these two 

terms are mutually exclusive, either one or the other is relevant.’
180

 Article 2(1)(a) reflects this quite 

clearly, as it expressly states that it concerns providers placing on the market or putting into service 

AI systems.
181

 Given that ‘putting into service’ and ‘placing on the market’ constitute two distinct 

concepts referring to two different moments in time at which the Act may become applicable, the 

conclusion could be drawn that a model cannot be placed on the market and subsequently be put 

into service. Even if a GPAI model that has already been placed on the market could subsequently 

be put into service, that action might appear to be legally irrelevant insofar as any provider obligations 

would have become enforceable at the moment of market placement. 

57. Nevertheless, at the same time, it is impossible to fully rule out a different interpretation with more 

overlapping terminology, according to which ‘placing on the market’ and ‘putting into service’ would 

be more sequential stages in which a GPAI model can enter the Act’s scope through market 

placement and afterwards be de facto put into service, for example when being integrated into an AI 
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system. Extending this logic to Article 2(6) means that a GPAI model developed for the sole purpose 

of scientific research and development, then ‘placed on the market’ – thereby bringing it in the scope 

of the Act pursuant to Article 2(1)(a) – and then ‘put into service’ for the sole purpose of scientific 

research and development, might fall within the Article 2(6) exemption.
182

 

2.3.2.2. Integration into an AI system that is put into service 

58. As mentioned above, there are two main ways in which a GPAI model may be integrated into an AI 

system: by the model provider itself or by a downstream actor.
183

 In the first scenario, if the GPAI 

model is not made available on the market separately from the AI system into which it is integrated, 

the placing on the market of the system and of the model coincide.
184

 

59. In the second scenario, by contrast, the model is supplied on the Union market for further integration 

into AI systems by downstream actors. Therefore, the first instance of making available the GPAI 

model on market for subsequent system integrations will itself constitute market placement and not 

those subsequent integrations. In that case, whether or when downstream integration actually occurs 

is irrelevant for determining the moment at which the original provider places the model on the 

market. Rather, the decisive moment is when the provider makes the model available on the Union 

market for further integration, for example by offering it as part of a ‘software library or package’.
185

 

Even though a downstream actor might subsequently integrate the model into an AI system that falls 

within the exception of Article 2(6), it does not appear preferable, in principle, to automatically extend 

that exception to the model as well. 

60. Thus, Article 2(6) appears relevant primarily in the first scenario – where the GPAI model provider 

integrates the GPAI model into an own AI system and then puts that system into service solely for 

the purposes of scientific research and development. Insofar as the GPAI model has not been made 

available independently of the system into which it is integrated, it appears possible to argue that if 

the AI system falls outside the scope of the AI Act on the basis of Article 2(6), then the GPAI model 

likewise falls outside the scope. The analysis below therefore focuses only on the viability of the first 

integration scenario, given that GPAI models made available on the market for further integration by 

downstream actors are a priori excluded from the scope of application of Article 2(6). 

61. Based on a textual reading, the Article 2(6) exclusion only applies to the AI system that is specifically 

developed and put into service for the sole purpose of scientific research and development. The 

GPAI model can then be considered to be placed on the market because it was integrated into an AI 

system that was placed on the market or put into service.
186

 Therefore, when integrated into an AI 

system, the GPAI model is not ‘put into service’ but rather ‘placed on the market’, disqualifying it for 

the Article 2(6) exclusion. It would thus remain within the Act’s scope after the integration, even 

though the AI system built on top of it is itself excluded from the AI Act.
187

 This interpretation finds 

teleological support in the Act’s regulatory objectives: the risks of the underlying GPAI model that 

Chapter V AI Act addresses are not inherently more limited in scientific instead of commercial 
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contexts.
188

 In addition, the procedural rather than substantive nature of the GPAI requirements
189

 

implies a lower compliance threshold,
190

 which would imply that the exclusion’s goals could be realised 

at a minimal cost, thus respecting the rationale underpinning the research exemption to avoid 

adversely impacting scientific research. 

62. Nevertheless, the AI Act could also be interpreted more holistically. Once a GPAI model is 

integrated into an AI system that is put into service, one could view that model as being integrated 

into that system, entailing that it is therefore no longer separable from it.
191

 After all, the whole 

applicability of the AI Act to that model, at that point, rests on its integration into the AI system that 

falls within the Act’s scope. When that AI system itself is excluded from the Act’s scope under Article 

2(6), the basis for triggering the Act’s applicability likewise can be argued to have ceased to exist. 

Phrased differently, where a GPAI model would be considered placed on the market and thus subject 

to the AI Act’s scope solely by virtue of its integration into an AI system that has been put into service, 

it can be argued that the underlying model cannot be treated as separately within scope if the AI 

system into which it is embedded falls under the scientific research exclusion. 

63. The more textual interpretation appears more compelling as the wording of the Act does not indicate 

with sufficient clarity that a GPAI model should be considered to fall outside of the AI Act’s scope 

in this scenario. Furthermore, from a policy perspective, it seems coherent that the relevant GPAI 

model would remain within the Act’s scope, given its potential to generate systemic risks irrespective 

of the specific context in which a specific downstream system is deployed.
192

 Nevertheless, the 

alternative structure-based interpretation retains merit, as it rightly questions how a model could fall 

within the Act’s scope when it was only brought within the scope on the basis of its integration in a 

system that would, itself, fall outside the scope of the Act. 

2.3.3. Scientific research and development 

64. Article 2(6) requires that an AI model was specifically developed and put into service for the sole 

purpose of ‘scientific research and development’. The AI Act does not further define ‘scientific 

research and development’.
193

 Recital 25, which clarifies the exclusion’s goal,
194

 explicitly contrasts the 

concept of scientific research and development to the conduct of research and development as an 

activity by stating: 

Furthermore, without prejudice to the exclusion of AI systems specifically developed and put 

into service for the sole purpose of scientific research and development, any other AI system that 

may be used for the conduct of any research and development activity should remain subject to 

the provisions of this Regulation. 

65. As a result, some have argued that the Article 2(6) exclusion is specifically meant for the use of AI 

systems and models without placing them on the market, and therefore concerns either the own use 

 
188

 See the chapter on Internal Deployment in the AI Act, para 34 in this work. 
189

 See the commentaries on Articles 53 and 55 in this work. 
190

 Maarten Herbosch, ‘Beyond the False Dichotomy: Regulating AI Safety, Ethics and Innovation’ (SSRN, 2025) 

<https://doi.org/10.2139/ssrn.5640031> accessed 23 December 2025, 68. 
191

 See Section 2.1.1.3. for a more detailed discussion on the integration of a GPAI model into an AI system. 
192

 See the chapter on Internal Deployment in the AI Act, para 34 in this work. 
193

 Van Eecke and Regenhardt (n 23) 43. 
194

 AI Act, recital 25: ‘This Regulation should support innovation, should respect freedom of science, and should 

not undermine research and development activity. It is therefore necessary to exclude from its scope AI systems 

and models specifically developed and put into service for the sole purpose of scientific research and development 

[...]’. See Section 2.3.1.; see also n 153. 

https://doi.org/10.2139/ssrn.5640031


 

33 

or the direct supply of a bespoke research-focused AI system or model to a third entity conducting 

scientific research without being made available on the market in another way.
195

 Adopting a similar 

line of thinking, other authors have stated that the Article 2(6) exclusion reflects the AI Act’s goal of 

internal market harmonisation, by ensuring that AI systems used solely for scientific research and 

development, as a primarily non-commercial activity, remain outside of the scope of the AI Act.
196

 

However, legal uncertainty persists regarding this concept’s interpretation. Furthermore, it is 

important to note that large AI research projects, notably those stimulated by European Union 

institutions, usually involve significant public-private collaboration
197

 and correspondingly a 

collaboration between parties with a primarily scientific or commercial interest. Thus, it comes as not 

surprise that some authors have criticised such distinctions as ‘antiquated’.
198

 A strict interpretation of 

the concept of scientific research and development as excluding all commercial actors thus threatens 

to render Article 2(6)’s exclusion significantly less useful in practice.
199

 

66. In an attempt to gain more clarity on the meaning and boundaries of Article 2(6)’s ‘scientific research 

and development’ one can attempt to draw interpretative guidance from other areas of EU law.
200

 As 

a general note, it is important to emphasise that drawing upon definitions in other legislation is to be 

done with appropriate caution.
201

 The following sections will examine two relevant fields that have 

received the most attention in the literature: copyright and data protection law.
202

 As discussed below, 

these fields share a common feature: the interpretation of ‘scientific research purposes’ is closely 

intertwined with national legal traditions and with the regulatory frameworks governing research 

institutions in each Member State.
203

 This does not, of course, imply that the CJEU must take these 

national differences into account when interpreting the notion of scientific research and development 

under the AI Act; the Union is not bound by national interpretations of these terms but may, instead, 

construe ‘scientific research and development’ as an autonomous concept of EU law.
204

 

 
195

 Wendehorst, ‘Art 2’ (n 15) para 94. 
196

 Gstrein, Haleem and Zwitter (n 126) 7. 
197

 Finck (n 105); Van Eecke and Regenhardt (n 23)Pehlivan, Forgó and Valcke, AI Act: A Commentary (n 86) 43 

also emphasise that: ‘research can explore potential scenarios where a research project might have both scientific 

and practical applications’. 
198

 Particularly on research by public versus private organisations: Liane Colonna, ‘The AI Act’s Research 

Exemption: A Mechanism for Regulatory Arbitrage?’ in Eduardo Gill-Pedro and Andreas Moberg (eds), YSEC 
Yearbook of Socio-Economic Constitutions 2023 (Springer 2024) 

<https://link.springer.com/chapter/10.1007/16495_2023_59> accessed 23 December 2025, 53. This source 

thoroughly discusses the usability of the exemption in the context of contemporary academic research and 

blurring boundaries between public and private research. 
199

 ibid. 
200

 Also see the chapter on Internal Deployment in the AI Act, Section 3.1. in this work. 
201

 See the forthcoming chapter on Interpreting the AI Act through Systematic Analogies in this work. 
202

 Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 2019 on copyright and 

related rights in the Digital Single Market and amending Directives 96/9/EC and 2001/29/EC [2019] OJ L 130/92 

(“CDSM Directive”), arts 2(1) and 3; Regulation (EU) 2016/679 of the European Parliament and of the Council of 

27 April 2016 on the protection of natural persons with regard to the processing of personal data and on the free 

movement of such data, and repealing Directive 95/46/EC (General Data Protection Regulation) [2016] OJ L 119/1, 

arts 9(2)(j) and 89; for an additional discussion on the concept of scientific research as used in other field of EU law 

fields, see Colonna (n 198) 52–60. 
203

 See Section 2.3.3.2. 
204

 The Court of Justice applies the method of autonomous interpretation, under which terms in Union law receive 

a Union meaning rather than one derived from national legal systems. Applied here, the Union need not follow 

Member State views on what constitutes ‘scientific research’, but may construe it as an autonomous concept of 

Union law, shaped by the objectives of the AI Act. This is discussed in more detail in the forthcoming chapter on 

Interpreting the AI Act through Systematic Analogies in this work. 

https://link.springer.com/chapter/10.1007/16495_2023_59?utm_source=chatgpt.com
https://eur-lex.europa.eu/eli/dir/2019/790/oj/eng
https://eur-lex.europa.eu/eli/dir/2019/790/oj/eng
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016R0679
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016R0679
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016R0679


 

34 

67. Given the ambiguity surrounding the notion ‘scientific research and development’, it is instructive to 

look at how other EU law instruments deal with this notion. The latter may inspire the interpretation 

applicable in the context of the AI Act.
205

 

2.3.3.1. Scientific research and development under the CDSM Directive and 

the DSA 

68. In the context of copyright and related intellectual property rights, Article 3 of the Directive on 

Copyright in the Digital Single Market (“CDSM Directive”) requires Member States to (inter alia) 

introduce an exception on certain rights for ‘reproductions and extractions made by research 

organisations and cultural heritage institutions in order to carry out, for the purposes of scientific 

research, text and data mining of works or other subject matter to which they have lawful access.’
206

 

69. Recital 12 of the CDSM Directive provides interpretative guidance on the notion of ‘scientific 

research’, stating that the term may encompass all scientific disciplines, including both the natural 

sciences and the humanities.
207

 Notably, the CDSM Directive restricts the scope of the exception by 

reference to the nature of the entity conducting the research, namely the notion of a ‘research 

organisation’, defined as an entity that operates on a primarily non-commercial basis.
208

 The CDSM 

Directive’s Article 2(1) and Recital 12 clarify that entities subject to ‘decisive influence’ by commercial 

undertakings, such as through shareholding or membership structures granting preferential access to 

research outcomes, should not be regarded as research organisations for the purposes of the 

Directive.
209

 However, certain national judgements, such as that in the German case Knesche v. Laion 

eV (on the German implementation of this CDSM Directive: Article 60d of the 

Urheberrechtsgesetz210

) stress that this notion should not be understood too narrowly.
211

 

70. Notably, the DSA directly imports the CDSM Directive’s approach to the notion of scientific 

research. In particular, Article 40(4) DSA requires providers of very large online platforms and very 

large online search engines to grant data access to ‘vetted researchers’ for the ‘sole purpose’ of 

conducting research aimed at detecting, identifying and understanding systemic risks within the 

Union, as well as at evaluating the adequacy and effectiveness of risk-mitigation measures adopted by 

providers under Article 35 DSA. The first cumulative condition for obtaining ‘vetted researcher’ 

status under Article 40(8)(a) DSA is that the applicant be affiliated with a research organisation within 
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the meaning of Article 2(1) CDSM Directive.
212

 Article 40(8)(b) DSA further stresses that those 

researchers should be ‘independent from commercial interests’. The DSA, therefore, has not 

developed an autonomous notion of scientific research but rather closely follows the CDSM 

Directive’s relatively narrow scope of clearly delineated institutions that may benefit from the concept. 

71. In contrast, however, the AI Act does not contain a similar express limitation related to the character 

of the entities that may conduct scientific research to fall under the conditions for Article 2(6) 

application. This may be interpreted as implying that the relevant research can be carried out by any 

entities, including those with primarily commercial character.
213

 Conversely, however, the need to 

distinguish ‘research and development’ as a commercial activity under Article 2(8)
214

 might support a 

narrower interpretation of ‘scientific research and development’ under Article 2(6), similar to that 

under the CDSM Directive and the DSA. 

2.3.3.2. Scientific research and development in data protection law 

72. Union data protection rules, and specifically the GDPR, appear to also offer a relevant point of 

interpretative comparison, considering that a research exemption (Article 9(2)(j) GDPR) applies to 

Article 9 GDPR’s prohibition of the processing of special categories of data, such as data on health 

or political opinion.
215

 Article 9(2)(j) GDPR allows the Union or Member State legislature to lift this 

prohibition if required for archiving purposes in the public interest, for scientific or historical research 

purposes, or for statistical purposes.
216

 Moreover, Article 89 GDPR similarly emphasises the need for 

appropriate safeguards when processing data for ‘archiving purposes in the public interest, scientific 

or historical research purposes or statistical purposes’.
217 This results in a different system than under 
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the AI Act. Under the GDPR, more targeted derogations for specific rights are to be enacted via 

Union or Member State law that not only have to provide for additional safeguards on the processing 

for these purposes, but that also would limit how broadly the exemption can be interpreted.
218

 This 

contrasts with the AI Act’s approach in Article 2(6) that provides for a blanket exclusion from the AI 

Act’s scope as a whole. Second, the GDPR’s framework allows Member States to connect the GDPR 

exemption to their respective definition of scientific research in national legislation,
219

 which over ten 

Member States have taken advantage of.
220

 The AI Act, on the other hand, does not permit Member 

States to further develop the meaning or applicability of the scientific exclusion in Member State 

law.
221

 These points of difference between the AI Act and GDPR limit the possibility of interpreting 

the AI Act’s definition on scientific research and development in light of the GDPR.
222

 

73. These differences imply that the notion of scientific research under the GDPR differs significantly 

from the similar notion under the AI Act, as its legislative framework is inherently designed to 

accommodate diverging Member State rules. Consequently, this fundamental divergence in 

approaches appears to support a view that the AI Act’s notion of ‘scientific research’ should be 

interpreted independently, rather than by analogy to the GDPR and other similar derogations in other 

EU legislation.
223

 

2.4. Article 2(8) AI Act 

74. Article 2(8) contains another important limit to the Act’s scope. It offers an exclusion for research, 

testing and development activities that are being executed before an AI system or AI model is placed 

on the market or put into service.
224

 This is sometimes referred to as an exemption for commercial 

use.
225

 Recital 25, which appears to relate to both Articles 2(6) and 2(8), reflects this idea by discussing 

‘product-oriented research, testing and development’.
226

 Despite this exemption’s generality in terms 
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of relevant actor, domain and purpose, it is important to emphasise that Article 2(8)’s exclusion does 

come with some key limitations. More specifically, this provision targets certain activities before 

market placement or deployment.
227

 

2.4.1. Research and development activities 

75. The AI Act does not define the concept of ‘research, development and testing activities’. Some 

authors have therefore argued that these activities include all preparatory activities carried out before 

an AI system or model is placed on the market,
228

 regardless of their later field of application, which 

is the primary differentiating factor from the exclusion under Article 2(6).
229

 Others state that research, 

testing and development activities in the field of AI are diverse and can encompass both theoretical 

studies as well as practical applications.’
230

 In doing so, they rely on a broad reading of these types of 

activities and assume a clear-cut delineation between the pre- and post-market phase. Under that 

broad reading, preparatory activities could span several stages of preparation, including development 

planning and the pre-processing of data, pre-training, and post-training activities aimed at fine-tuning 

the model.
231

 In contrast, activities that are aimed at model and system integration or post-deployment 

monitoring would not benefit from the exemption.
232

 

76. This broad reading sits in tension with various other AI Act provisions that relate directly to research 

and development activities that would supposedly be out of scope by virtue of unfolding prior to the 

AI system or model being placed on the market or put into service. In particular, Chapter III imposes 

obligations on providers of high-risk AI systems that in some cases expressly relate to the development 

in the pre-market phase, such as testing,
233

 risk mitigation,
234

 and design requirements.
235

 Chapter V 

similarly contains provider obligations that encompass research and development activities involving 

GPAI models prior to their placement on the market, such as the obligations set out in Article 53, 

inter alia, with regard to training data and compliance with Union copyright law in the development 

process (Article 53 (1)(c))
236

 and the explicit reference to the development phase in Article 55(1)(b),
237
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 AI Act, art 9(3): ‘The risks referred to in this Article shall concern only those which may be reasonably 

mitigated or eliminated through the development or design of the high-risk AI system, or the provision of 

adequate technical information.’ This provision requires taking into account specific risks in the development and 

design phase of AI systems. 
235

 Additionally, AI Act, recital 73 explains that: ‘High-risk AI systems should be designed and developed in such a 

way that natural persons can oversee their functioning, ensure that they are used as intended and that their impacts 

are addressed over the system’s lifecycle.’ This recital confirms that the AI Act requirements should be 

implemented by design. 
236

 See the commentary on Article 53 in this work. 
237

 ibid. 

https://eur-lex.europa.eu/eli/reg/2024/1689/oj#art_55
https://internationalaisafetyreport.org/publication/international-ai-safety-report-2025


 

38 

as well as in the related recitals.
238

 This tension between Article 2(8)’s exclusion – excluding the 

development phase from the Act’s scope – and these more substantive obligations which, by their 

very nature, relate to that phase,
239

 underscores the importance of a thorough understanding of Article 

2(8). This tension might also imply that Article 2(8)’s ‘research, testing or development activity 

regarding AI systems or AI models prior to their being placed on the market or put into service’ 

should be given a narrower reading. 

77. Such a narrow reading could help largely relieve the tension between these obligations with pre-

market implications and the phrasing of Article 2(8). A very narrow reading would be to restrict these 

activities to open-ended exploratory and non-product-oriented research activities that are not yet 

directed at the development of a specific GPAI model (or AI system) that would be placed on the 

market or put into service. Alternatively, Article 2(8)’s ‘research, testing or development activity 

regarding AI systems or AI models prior to their being placed on the market or put into service’ could 

also be read more broadly without necessarily implying a broad interpretation of Article 2(8) as a 

whole. To this end, more types of activities would be captured, while the scope of the exclusion would 

remain limited through an emphasis on ‘prior to being placed on the market or put into service’.
240

 

The latter reading seems to offer the most balanced approach to alleviate the apparent tension 

inherent in Article 2(8), as is explored in more detail in the following section. 

2.4.2. Prior to their being placed on the market or put into service 

2.4.2.1. Temporal implications 

78. Article 2(8)’s exclusion only applies to research, testing and development activities conducted prior 

to the AI model being placed on the market (or put into service).
241

 This raises the question of at what 

point in time the AI Act starts to apply to a provider of a GPAI model. Article 2(8) is sometimes seen 

as a temporal rather than a substantive scope limitation, whereby research, testing and development 

activities are excluded from regulatory obligations only for as long as the AI system or model remains 

in the development phase before market placement or deployment.
242

 Substantively, these activities 

could then include more preparatory activities conducted before an AI system or model is placed on 

the market (broad reading),
243

 or some more limited, specific, targeted activities (narrow reading), as 

discussed in the previous section. 
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79. However, it should be noted that neither reading of Article 2(8) excludes the need for providers to 

take the substantive obligations of the AI Act into account during the development phase. Rather, the 

exclusion in Article 2(8) indicates that the AI Act does not impose any ‘immediate obligations’ in 

relation to those activities as such.
244

 Once a GPAI model is placed on the market, however, it falls 

within the scope of the AI Act, and from that moment onwards, the substantive obligations laid down 

in the AI Act become applicable to it.
245

 This also implies that any such obligations would need to be 

‘retroactively’ complied with: compliance at the time of placing the model on the market is dependent 

on behaviour during this preliminary phase.
246

 In this sense, Article 2(8) has a distinct temporal effect 

ensuring that the AI Act only applies once a GPAI model falls within its scope. This is arguably a 

reiteration of Article 2(1)(a)’s scoping provision, which may lead one to consider Article 2(8) to be 

superfluous, as it already follows from Article 2(1) that no obligations can arise for a GPAI model 

insofar as it has not been placed on the market.
247

 

80. This ‘temporal’ effect of Article 2(8) finds further support in the provision’s second sentence which 

underscores that research, testing and development activities must be conducted ‘in accordance with 

applicable Union law’, notably including Union copyright law as explicitly referenced in Article 

53(1)(c).
248

 It also finds support in Article 3(63)’s definition of a GPAI model,
249

 which explicitly 

provides that a model used for research, development or prototyping activities prior to its placing on 

the market does not qualify as a GPAI model under the AI Act.
250

 In the same vein, Recital (a) of the 

GPAI Code of Practice Safety and Security Chapter affirms that ‘the Signatories recognise that 

providers of general-purpose AI models with systemic risk should continuously assess and mitigate 

systemic risks, taking appropriate measures along the entire model lifecycle (including during 

development that occurs before and after a model has been placed on the market) [...]’.
251

 Measure 

1.1. of the Safety and Security Chapter also states that providers will create a state-of-the-art safety 

framework that takes into account the models that they are developing.
252

 Moreover, the Safety and 

Security Chapter requires signatories to take appropriate measures along the entire lifecycle of the 

model.
253

 

81. While this temporal interpretation of Article 2(8) is rather compelling, some authors hint at an 

alternative view: in order to resolve the apparent tension between Article 2(8)’s exclusion and the AI 

Act provisions relating to the development stage, they consider the possibility ‘that the research 

exemption does not apply in relation to requirements explicitly addressed during testing and 

development.’
254

 But as also mentioned by these authors, such a lex specialis view conflicts with the 
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broad wording of Article 2(8)
255

 as well as with the wording of other elements of Article 2
256

 and Article 

3.
257

 Furthermore, under general principles of systematic and purposive interpretation in EU law, any 

construction of the research exclusion that would deprive the rules governing the development phase 

of their practical effect, in particular the risk-assessment and mitigation obligations related thereto, is 

difficult to reconcile with the AI Act’s general scheme and objectives.
258

 Nevertheless, this view does 

find some support in Article 1(1)’s reference to the functioning of the internal market rather than 

solely to the market placement of products.
259

 

2.4.2.2. Enforcement implications 

82. With regard to enforcement, Article 2(8)’s temporal interpretation would suggest that, while a model 

does not formally fall within the scope of the Act during its pre-market development or internal testing 

– the methods, safeguards, and procedures applied during that phase are subjected to regulatory 

scrutiny once the model is placed on the market. At that point in time, the Act applies in full and the 

AI Office’s enforcement powers could be applied vis-à-vis the provider. This temporal emphasis has 

led some authors to suggest that the wording of Article 2(8), stating that the AI Act ‘does not apply’, 

might in fact be too broad, as certain provisions clearly relate to research, development and testing 

activities.
260

 

83. A consequence seems to be that, while the substantive obligations relevant to GPAI model providers 

as set out in Chapter V do govern the development phase and apply to the model’s entire lifecycle, 

they would only be enforceable once the model is placed on the market (or arguably, when it is put 

into service).
261

 It is at that point that the model enters the scope of the AI Act and the temporal 

exclusion established in Article 2(8) ceases to apply. An important implication is that if a GPAI model 

was developed in such a way that compliance with the AI Act’s obligations is impossible, for example 

because it is trained in a way in which it can no longer comply with obligations on training data under 

Article 53,
262

 the provider would by definition be in breach of the Act as soon as it places the model 

on the market.
263

 As a result, providers would be required to, in practice, take the AI Act’s obligations 

into account during the development phase of an AI system or GPAI model if they might later bring 

that model to the EU market.
264
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84. It is key to underscore that this view does not imply that providers are not governed by the AI Act. 

The AI Act’s obligations throughout their entire development process imply that AI development is 

governed by the AI Act, and that – from a teleological perspective – regulatory oversight on such 

development is very much mandated, required and desirable to ensure AI Act compliance, 

constituting a form of anticipatory compliance. This informal governance mechanism corresponds 

with the AI Act’s goals to prevent risks.
265

 It also finds support in the Code of Practice where signatories 

have agreed to: ‘[...] continuously assess and mitigate systemic risks, taking appropriate measures 

along the entire model lifecycle (including during development that occurs before and after a model 

has been placed on the market)[...]’.
266

 

85. Article 2(8) therefore does not operate as an exception that allows providers to claim that a model 

remains outside the scope of the AI Act merely because it is still under development. Instead, it 

establishes a narrowly circumscribed temporal enforcement clarification that applies only for as long 

as a model has not entered the scope of the Act through the applicability triggering mechanisms – 

notably by being placed on the market (or, potentially, put into service).
267

 In this sense, Article 2(8) 

AI Act does not create a substantive derogation. Rather, it reinforces and makes explicit the temporal 

limitations that already follow from Article 2(1)(a) concerning the conditions under which the AI Act 

becomes applicable. 
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